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L. INTRODUCTION

1. With this Reporr and Order, we amend Parts 64 and
68 of our rules o govern the provision of interstate 900
and "pay-per<call” telephone services and line seizure by
automatic dialing devices, This action establishes the rules
set forth in Appendix B, which are applicable to
interexchange carriers (1XCs) and local exchange carriers
(LECs), regarding preamble requirements, disclosure of
the information provider's identity, blocking, disconnec-
tion, automated collect calls, and generation of dual-tone,
multifrequency tones, We also amend Part 68 of the Com-
mission’s rules to require that autodialers release the
called party’s telephone line promptly.

II. BACKGROUND

I On March 14, 1991, this Commission adopted a
Motice of Proposed Rulemaking in CC Docket Mo, 91-65"
in response to the large number of consumer complaints
that the Commission had received on the issue of 900
services.! We proposed rules to protect consumers hy
requiring that IXCs, as part of their interstate 900 trans-
mission service offerings, require that price and product
or service identification be given before a consumer in-
curs 8 charge for a 900 call, Additionally, we proposed
that each 1XC provide the name, address and customer
service lelephone number of any information provider
offering 900 services over its network, We also proposed
that LECs offer. 2t no charge on a one-time hasis, the
option of blocking all 900 calls from a subscriber’s tele-
phone. where technically feasible. Finally, we proposed
that a subscriber’s basic telephone service should not be
disconnected for failure o pay interstate 900 service
charges. In response 0 the NPRM, approximately [30
comments and reply comments were filed.’

1991, A list of commenting parties, inciuding the aboreviations
we use herein, is conwmined in Appendix A. Late comments or
replies were filed by Allied. AL PSC, AIPNY, BEBTN/GA, Man-
or, Comm 55, Delaware, MA AG, ME PUC, NAAG, NYSDPS,
Pa PUC, USPS. W1 PSC. and the FTC. In the interest of a
complete record, the Commission accepis these filings as part of
the record in this proceeding.
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I1I. DISCUSSION
! majority of the commeniers gen_er;_il!g.- ggrm
wl?h 'I'}I:: rululs s;y proposed by the Commission in the
NPRM. A specific discussion of the proposed rules and
the considerations raised by the commenters follows

A, SECTION 64.711 - PREAMBLE

4. Imtroduction. Section 64.711 of the proposed rules
would require that all interstate pay-per-call services begin
with an introductory message that would disclose (he
price, the average cost of the call and a description of the
product, information or service 1o be provided The
NPRM requested comments on whether the preamble is
necessary for programs that are used for polling, provide
information in a non-verbal format or are nominally
priced. The proposed rule also would require that the
liming of a pay-per-call program begin only afier a spe-
cific, identified event, such as a signal tone, following the
disclosure message. Preambles for all programs "aimed at
or likely o be of interest to” children under eighteen
would contain a warning that the caller should hang up
unless he or she has parental permission. Finally, the rule
proposed that the caller be able (o bypass the preamble on
subsequent calls but that this capahility must be disabled
if the price for the program has increased since the
caller's last call to that program,

L. Section 64.711 - Preamble Requirement

5. Proposal. The NPRM would require a preamble on
all interstate 900 programs that would disclose specific
price and product or service information and give the
caller an opportunity to hang up before charges begin,

6. Commenis, Some commenters argue that the First
Amendment protections of free speech har the govern-
ment from imposing preamble requirements on pay-per-

1 The NPEM proposed Section 64710, 47 C.F.R. § 64.710. which
would require that common carriers provide inwerstate 0
transmission services only under the 1erms and conditions pre-
scribed in the rules adopied herein. Few commenters address
this issue. The comments support our temative conglusion,
which we make final, thal the Commission has jurisdiction o
undertake the regulatory actions described herein,
* Eg., Comments of PPl at 11-23 (Citing Riley v. Mational
Federation of the Blind of N.C., 487 U.S. 781 (19%R). and con-
tending 1hat in pay-per-call programming maost MEssages are not
solicitations bul pure speech, and therefore guaranieed the
maximum protection wnder the First Amendment): Commens
of COAC av 5: Comments of AIPNY at 2-5 {vialation of in-
formation provider's and caller's First Amendment rights and
infermaiion provider's Fifth Amendmeny rights: alieraative is
ddvertising disclosures): Comments of A ar 1922 jacknowl-
edges that degree of protection might vary depending on the
nature of the speech but claims that the 900 markeipiace “sure-
Iy" contains programs entitled to a high degree of protection,
such as political or religious programs).

Reply Comments of Atorney General Humphrey a1 4-6:
Reply Commenns of USCC a1 3.5

Comments of PPl a1 & Commems of Teleline at 1-2:Com.
ments of [sland a1 3; Comments of CCABC at 20 bur e, Reply
Comments of Aunorney General Humphrey at 80 (carrier re-
wigw of advertising could be more expensive for information
providers and more difficult for carriers than preamble disclo-
sures); Reply Comments of SW Bell a1 2-3 (several af the 9l
services have no print or broadcast ddvertising so end users
would get no price information without preamble: reviewing
cach advertisemeni is impossihle. )

call services.’ Other commenters reply that pay-per-call
services are commercial speech, which is given & much
lower level of protection under the First Amendment, and
that governments are permitted to enact restrictions on
commercial speech in order to achieve legitimate siate
interests such as the protection of consumers.? Many in-
formation providers suggest that restrictions on advertising
are a superior. and less infrusive, means of protecting
consumers.  Consumer Action and NAAG, however,
counter that advertising disclosures are nol a sufficient
substitute for a preamble® One state attornev general
reported on a recent telephone survey which revealed a
very higE: level of consumer puzzlement over pay-per-call
services,

7. Decision. We are mandating a simple. brief preambie
to inform consumers of essential information which they
will need to make an informed purchase decision. In
response 1o commenters’ challenges (o the constitutional-
ity of the preamble.'” we observe at the outset that the
preamble in no way resiricts, prohibits or dictates the
content of the provider’s subsequent message, Thus, judi-
cial precedemt regarding state efforts 1o prohibin speech,
commercial or otherwise. is not controlling.'' Moreover,
the preambie presents only information concerning the
terms under which the consumer will enter into the
transaction with the information provider, ie., the name
of the entity from whom the consumer will purchase the
information or service, a hrief description of the informa-
tion or service o be provided, and the price terms of the
transaction. The preamble does not involve political, reli-
gious or other speech which is entitled to heightened First
Amendmeni protection, Therefore, judicial precedent re-
garding government-mandated  political or religious
speech 1= not controlling."?

Reply Commenis of Consumer Action at 2-3: Comments of
NAAG “The @K Report” at 33 ("additional safeguards, such a3
preambles, are needed 1o give point of purchase information and
toact as 3 second level of protection for consumers who respond
to advertising that may nol comply with the standards and the
law.™)

* Reply Commenis of TN AG at 2-5 (Over one-third of the U2
respondents did not know that charges for 900 services depend
on the aature of services provided. Only M.9% knew (correctly)
that their hasic phone service could net be terminated for %K)
service delinguencies. 14.3% did not know what 3 O number
was. 5.5% helieved that 000 calls. like A0 calls, are free to he
calling party, 15.6% believed there was a flal charge fioe all Wi
calls. OF 1he respondents who had made @00 calls, 48.7% wers
not satsfied with the price of the call. Over one-third expressed
dissatisfaction with 1he service of the call. Medrly one-third had
no idea where 1o report o problem with a @) Prouram Operator.
+2.1% believed that complainis should go w the phone com-
pany, 11% said complaints should po o the FOC, 10.7% said
the PSC, and the other FEsponses were scattered among other
state and Iocal agencies, The survey results underscore that
consumers are still far down the learning curve when dealing
with pay-per-call services),

™ We note that the constitutionality of the parental permission
warning to children. see Section Il A. 6, infra, is unchallenpged.
' See. £.g., Sable Communications v, FCC. 420 U.S, 115 (1989):
Erznozik v. City of Jacksonville 422 U.S. 205 {1975) (cited by
PPI),

¥ See. eg. Wooley v. Maynard, 430 U5, 705 (1977 Miami
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B. The issue here is whether the Commission can re-
quire disclosure of factual information concerning the
terms of the pay-per-call commercial transaction prior o
the commencement of the information provider’s mes-
sage. When the government requires disclosure in the
context of commercial speech, which is entitled to lesser
protection than other forms of protected speech, the
advertiser’s First Amendment rights are adequately pro-
tected o long as the disclosure requirement is "reasonably
related to the State’s interest in preventing deception of
consumers.” Zauderer v. Office of Disciplinary Counsel,
471 U.5. 626, 651 (1985). When the government atiempis
to require disclosure outside the context of commercial
speech or where any commercial speech is “inextricably
intertwined" with fully protected noncommercial speech
(such as charitable solicitations). the disclosure must be
narrowly tailored to achieve the state’s interest in prevent.
ing fraud on consumers, Rilev v. National Federanion of
the Blind of North Caroling, fne., 487 U5, 781 {1988).

9. We believe the preamble requirement we adopt here.
in is in the nature of commercial speech. and therefore is
properly examined under the standard enunciated in
Zauderer. Commercial speech is speech that "proposes a
commercial transaction." Zauderer, 471 U5, at 637 (quot-
ing Qhralik v. Chio State Bar Assn., 436 U5, 447, 455-456
(1978)). As noted above, the preamble oulines the terms
under which the consumer may purchase the information
or service from the provider. This is the type of informa-
tion one would expect to find in an advertisement solicit-
ing consumers to purchase a product or service,

10. The "narrowly tailored" test used in Riley does not
apply here. In Riley, the state required professional
fundraisers to disclose 1o prospective donors the percent-
age of charitable contributions collected during the pre-
vious twelve months thal were actually turned over to
charity. In applying a more exacting "narrowly tailored"
test. the Court declined to consider the disclosure message
separately from the charitable solicitation. Without decid-
ing whether the disclosure message was commercial
speech, the Court found that the disclosure was “inextri-
cably intertwined” with the charitable solicitation iself,
and therefore examined the speech taken as a whole and
the effect of the disclosure on the charitable solicitation.
Riley, 487 U5, ar 796."

11, Here. in contrast, the preamble is distinct and
segregated from the information provider's message. The
preamble precedes the message. informs the caller that
hilling will not commence until after the disclosure. and

Herald Publishing Co. v, Tornillo, 418 LS. 241 (1974 West
Virginia Stare Bd. of Ed, v. Barnete, 319 U5, 624 (10430 cited
by PFI).

" gignificantly. the Court found that the compelled disclosure
“will almost certainly hamper the legitimaie efforts of profes-
sional fundraisers to raise money for the charities they repre-
sent." Riley, 487 U.5. a1 799,

" Comments of NAAG a1 “The 900 Report” at iii {consumer
fraud "nearly endemic"y; Comments of Atorney General Hum-
phrey at |1-13, 16 (900 number deception preys on the weak,
disadvantaged, elderly, sick and poor. In Minnesota. the maost
commaon complaint is that eost was not disclosed),

" Commems of Anorney General Humphrey at L1-12 {par of
the targeted population is children, who often lack the sophis-
tication and maturity to understand the cost and nawre of
pay-per-call services offered through the pervasive media of
television and Y numbers and who are often least resistant o

indicates that the caller may hang up before the pro-
vider's message beging without incurring a charge for the
call. The preamble does not affect the information pro-
vider's hasic essage. unlike in Riey, where disclosing
what percentage of charitable donations actually go Lo
charitsble causes goes to the heart of the frundr,'u-ser‘s.
message. ie., soliciting charitable donations. Under these
circumstances, it cannot be said that the preamble is
"inextricably intertwined” with the provider's basic mes-
sage, Consumers should perceive the preamble as a sepa-
rate message concerning the terms under which the
consumer may purchase the informaton or Service. rath-
er than as part of the provider’s basic message itself Thus,
we conclude that Zawderer, not Rilev, 15 the applicabie
standard by which 10 judge the constitutionality of the
preamble disclosure reguirement

1%, The preamble requirement al issue here fully satis-
fies the constitutional standard of reasonableness set forth
in Zauderer. The record in this proceeding clearly dem-
onstrates the widespread deception and abuse of consum-
ers'' and children' which have occurred in the 900
services Or pay-per-call industry. We find, based on the
record before us, that pay-per-call services have a signifi-
cant potential for infringement of, and 1n fact are infring-
ing, consumers’ rights to make informed decisions about
telephone calls that are billed at an amoumt often far
greater than the transmission charge with which consum-
ers are more familiar. The preamble s designed to pre-
venl deception and confusion by providing the consumer
"purely factual and uncontroversial information about the
terms under which |the| services will he available.” there-
by enabling the consumer to make an informed purchas
ing decision, See Zauderer, 471 US. at 651, While we
recognize that the preamble requirement does impose
some costs on the information providers, ' we believe
that those costs are reasonable when balanced against the
consumer confusion due to inadequate information and
the widespread and growing abuse of consumers that has
been reported in the pay-per-call industry.'” We find thai
disclosure requirements in pay-per-call advertising are not
as effective as the preamble requirement adopted herein,
and thus alone are not reasonable aliernatives. Advertising
requirements would be difficult 10 police in the pay-
per-call industry. where consumer interest in calling may
be penerated in many wavs. including many types of
advertising. and many of these eols. such as telephone
solicitation, are transilory. Because such requirements
could not be effectively enforced, compliance would be
problematic. In contrast, consumers will easily be able to

the impulse buving tendencies such promotions invite). Reply
Comments of USSC at 4-5 (pay-per-call services rargeling an
audience of children raise additional constitutional concerns
favoring regulation),

" Eg. Comments of ACL at b (cost of the sample preamble
suggested in the NPREM is 5.12 o $.15 per call).

U NFRM, b FCC Red a1 185754, Comments of Atorney Gen-
eral Humphrey at 1415 (501 complainis abowr 9 service re-
ceived since January [, 1990); Reply Comments of the TPUC at
| {ower 30,000 leners and complaints regarding 476 and 900
services): Comments of Mass. AG a1 (close 1o 300 complaints a
year about S services to Depariment of Public Utilities); Reply
Comments of lowa UB a1 2 {on 2 monthly basis, the Board
received four times whe average number of complaine in 1991
compared to 1990); Comments of Ohio PLIC at Attachment A
feomplamnes regarding S0 and YX-like services increased from
147 in first quarter of 1990 w0 372 in the first quarter of 1991,
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dacument instances where the required preamble was not
included in a 900 services call. Accordingly, we conclude
that the preamble disclosure requirement we adopt today
is "reasonably refated™ to our valid interest in "preventing
deception of consumers" with respect to pay-per-call ser-
vices. Zauderer, 471 U S, ar 651."*

2. Section 64.711 - Exceptions to Preamble Requirement

13. Proposal. The NFPRM requested commenis on
whether some categories of 900 programs should be
exempted from the preamble requirement. Specifically, it
identified polling services, programs provided in a non-
verbal format and programs of nominal cost as possible
categories of exemption from the preamble requirement.

14, Comments, Commenters generally support some ex-
ceptions to the preamble requirement, although a few
commenters oppose any exceptions.' Most commenters,
however, favor excepting either polling or nominally
priced programs, or both., The typical justification for
excepting pelling programs is that they have historically
been of low cost and short duration and are not typically
the subject of consumer complaints. Consumer Action.
however. commenis that it has encountered numerous
(instances of fraudulent polls, contests and other low-cost
programs that would take advantage of any exceptions o
this rule.™ AT&T states that calls to its polling services are
usually less than nine seconds in duration ™'

5. The commenters who favor excepting nominally
priced programs argue that the preamble requirement will
have a very severe adverse impact on them because the
cost of the preamble will be the same for low- and
high-priced programs but the low-priced orograms would
have less revenue to offset those costs. The commenters
suggest a range of standards for determining what is a
"nominally priced"” program. The lowest standard sug-
gested s that there be exceptions only for polling pro-
grams charging $.50 or less per call with no exception for
usage sensitive®™ programs.®' Other commenters recom-
mend exceptions for programs with flat rate charges of

" We also conclude thar the preamble meets the "narrowly

tailored™ test ser forth in Riley. Having determined thar disclo-
surFe requirements in pay-per-call advertising would be ineffec-
tive, our brief, facisal preamble disclosure reguirement
preceding the provider's actual rmessage i narrowly tailored o
achieve the walid purpose of enabling consumers o make an
informed purchasing decision.

Comments of NAAG & 6-7; Reply Commenits of Consumer
Action a1 |

Reply Comments of Consumer Action a1 2,
' Comments of AT&T at &.
* "Usage sensitive™ programs are those charged by the minute
oF some other unit of time so that the total cost of the call is
dependent on how long che caller s1ays on the line.
E] Comments of Atlorney General Humphrey an 28
M Eg. Comments of MPSC a1 3; Reply Comments of Con-
surmer Action at .
= Comments of 1A at 20: Commems of SW Hell ar 2 {pro-
grams with a flar rate charge of 1wo dollars or less should he
exempt from the preamble requirement; low priced flat rate
calls would thereby be handled in an efficient manner for both
the customer and the network ) Comments of the USTA ar 5
Commenis of Coalition at 5 (surmises that complainis received
by Commission have not invelved programs for which charge is
1200 or less per call: unless there have been complains, 1here

$1.00 or less per call with no exception for usage sensitive
calls* , or flat rate charges of $2.00 or less per call, with
no exception for usage sensitive calls.”® Most of the in-
dustry commenters suggest that preambles not be required
for programs that charge less than $5.00 per minute or
have a maximum per call charge of $10.00.*

16, Relatively few comments were received on
nonverbal programming, Most commenters who dealt
with the issue recommend that these programs be
excepied from the preamble requirement because a pre-
amble is not suitable for such programs and because they
are not a current subject of abuse of consumers *’

17. AT&T also requests exemption for programs that
use “asynchronous technology " AT&T originally esti-
mated that it would cost it more than 56 million and take
two years (0 develop the capability to put preambles on
these programs, ™

18, Decision. We conclude that there should be a limit-
ed exception from the preamble requirement for nomi-
nally priced programs. A preamble would have a
disproportionately greater adverse impact on nominally
priced programs that would. in our view, outweigh the
benefits consumers might realize from the disclosure, The
standard that many in the industry suggest. however, for
determining what is nominal, 3500 per minute and
$10.00 per call. is excessive even if the $10.00 per call
limit applies to usage sensitive calls. The record gives us
ample cause for concern that consumers will suffer injury
if programs charging up to $10.00 per call are exempted
from the preamble requirement.” We believe that $2.00
per call represents a reasonable figure that strikes a bal-
ance between the need to protect consumers, on the one
hand, and the need to avoid imposing disproportionately
high disclosure costs on inexpensive flat-rate calls, on the
other hand, Therefore, we find that all usage sensitive
programs and all programs charging more than $2.00 per
call should be required to have preambles. We recognize
that information providers may pass the cost of providing
preambles along (0 consumers in their charges for these

may nol be a need for a price disclosure for these programs):
Comments of IURC at 3 (would consider "nominal® w be
anything less than $1.50 per callh.
“ Eg. Comments of AT&T at B: Comments of COAC at 7;
Commems of PPl a1 27,
¥ Comments of DMA at 5 {preambles on services that provide
direct access 1o compuier databases would either be ineffective,
unduly disruptive or both); Comments of 1A art 28 {cites deliv-
ery of printed matter via facsimile. downloading of dawa or
COMmputer software of access 10 computerized databases as exam-
ples of non-verbal servicesk bwt see Comments of [T ar 7-8
(supports preamble on non-verbal programs); Comments of
MPSC ar 3 (should be no exception to preambie for non-verbal
programs unless they are priced less than 5100 per call.}
** Comments of AT&T at 7 ("asynchronous echnology™ allows
numerows callers to listen simultancously 10 a sponsor’s live ar
recorded mmessage, which plays continuously. Callers "harge in"
1o 1hese programs by joining them in progress.)
W arTne

Comments of Avorney General Humphrey at Exhibit 2 (this
exhibit contains logs of pay-per-call complaints received by the
commenter's office; many concern programs priced below the
3300 per mimute or the 31000 per call threshold suggesied by
ather commenters); Reply Comments of 5W Bell ar 2 (many
programs which cause the most complainis and result in the
highest percentage of adjustments are usage sensitive programs
unider $5.00 per minute}.
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services. For nominally priced programs, we believe that
the increased cost and inconvenience caused by the pre-
amble would exceed the benefit that consumers would
receive through the preamble disclosures.

19, We are persuaded that there should be no specific
exemptions from the preamble requirement for any other
category of programming. The fact that polling programs
have historically been of low cost and short duration
provides no assurance that they will continue o be so.
and their duration 15 irrelevant to the guestion of whether
consumers are being adequately protected. To the extent
that they continue to be low cost, polling programs will
be exempt from the preamble requirement as nominally
priced programs. If polling programs exceed the threshold
for nominally priced programs. then the arguments for
exempting them are outweighed by the need to protect
the consumer. The arguments for exempting non-verbal
programs from the preamble requirement center around
the technical difficulty of providing a preamble and the
lack of past consumer abuse or complaints, There 15
insufficient evidence in the record o indicate that tech-
mical difficulties are so great as to warrant an exception
fram the preamble requirement, The preamble for non-
verbal programs would not need o be verbal, but rather
could be in & program format compatible with the tech-
nology used to deliver the program, although it mus
convey the necessary information to the caller and allow
the caller the opportunity to hang up without being
charged. Finally, with respect 10 asynchronous programs.
we find that there is not sufficient information in the
record (0 justify a broad exemption for such programs.
Moreover. AT&T. the primary advocate of this exception,
has not adequately déemonstrated that it is not technically
feasible 1o provide preambles for these programs. There is
no evidence in the record that this category of program-
ming will be less susceptible to consumer confusion or
other harm (o consumers than other types of pay-per-call
programs.

3. Section 64.711(a) - Disclosure of Price

20, Proposal. The proposed rule would require that the
preamble begin with a disclosure message that clearly
states the cost of the call. including all per-call charges.
For calls billed on a usage sensitive basis, the preamhble
would have o state all rates. by minute or other unit of
time. any minimum charges. and the average cost of the
usage sensitive call. The average cost need not be dis-
closed, however, for a usage sensitive call if the caller has
sole control over the length of an interactive call.

21. Comments, The commenters support the reguire-
ment that the preamble must disclose all flat-rate charges
and, for usage sensitive programs, the rate per minute or
other unit of time, Mosl comments on this section focus
on the requirement that the preamble disclose "averape
costs" of usage sensitive calls. 5ome of the industry
commenters state that disclosure of average costs should

Comments of NYCOM ar 4; Reply Comments of AT&T at 3
L+ Comments of Pac Tel a1 2-3.
** See Comments of T at 5

Comments of Rep, Gordon an & Comments of Atorney
General Humphrey at 25-27.
Comments of Pac Tel at 2-3 ("seems redundant® as long as

w3

not b: required because it would be difficu
this information.” Another industry commenter however
views the requirement as reasonable ¥ Some government
commenlters assert that the exception allowing some inter-
active calls not o state the average price would swallow
the rule” One commenter argues that the minimum
charge disclosure requirement is redundan

22. Decimion. Disclosure of all the charges for a pay-
per-call program is in the public interest because it is the
fundamental mechanism for providing consumers with
the information they need 1o make an informed choice
ahout a pay-percall service, which may he costly, We have
considered the arguments of the commenters regarding
disclosure of average cost and conclude that, for programs
of determinable length, a more meaningiul disclosure
would be the total price necessary o obtain the full
message. The benefits o consumers in the form of full
knowledge of the total cost for pay-per-call programs
which have a predictable duration will autweigh the
minimal difficulties that sorme information providers may
have in implementing this disclosure requirement, There-
fore, we change the rule to state that preambies must
disclose the total price of the call if there is a determin-
able length for the program, Moreover. the reguirement
that the preamble discloze minimum cost s not redun-
dant with requiring the per-unit cost. when a program
quotes @ per-minute rate but then requires. for example, a
ten-minute minimum ¥

It to provide

23 We acknowledge the concerns of the governmem
commenters about the absence of average cost informa-
tion for interactive calls. However, we are persuaded by
the comments of industry about the difficulty of calculat-
ing a meaningful average cost for interactive calls, More-
over., we conclude that a total cost requirement for such
calls would not be appropriate. We are also concerned
that an average cost requirement could, uself, be used 1o
deceive consumers, Thus, for programs without a deter-
minable length. such as interactive or asynchronous pro-
grams, we will not require dsclosure of either total or
average vosts,

4. Section 64.711(h} = Description of Information, Prod-
uet or Service

4. Proposal. The proposed rule would reguire that the
preamble describe the informanon, product or service
that the caller will receive if he ur she continues the call,

X5, Comments Many commentors express concern that
this rule would require such detailed disclosures that i
wouldl have a seriously adverse impact on the cost of the

_preamble and on the marketabiliy of the programs ™

Other commenters siress the importance of the program-
content disclosures or acknowledge that they are reason-
able.!” The FTC commenis thar determining whether a
preamble inciudes an “accurate descripten® of the pro-

r-call or per-minute charges are clearly suated}.

H] See, e.g,, Comments of Avorney (eneral Humphrey a1 26-37;
Comments of NASUCA at 8% Comments of YA AG a1 3

W Comments of Allied at 5 Comments of IT at W Comments
of EM.-'-.A at 1; Comments of Teleling a1 5, Cormments of United
at

"' E.g., Comments of NASUCA a1 I Comments of Conn. AG
at & Commenis of Nycom at 4.
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gram may not be a clearcut task.*® The ETC cautions
against requiring too detailed a disclosure of program
content in the preamble and notes that a case-by-case
review of programs by the agency having jurisdiction over
program content, the FTC, may have certain advantages
over an industry-wide rule. The FTC recommends that
this provision be interpreted 1o reguire disclosure of only
a brief description of the program content. The FTC notes
that under this approach, information providers that pro-
vide false or misleading information to comsumers in
advertising, preambles or information programs would be
subject to investigation by the relevant regulatory
authorities, including the FTC. Finally. commenters Slg-
gest that we require that the preamble also include the
name of the information provider *

26. Decision. We are persuaded by the cautionary com-
ments of the FTC that requiring a detailed disclosure of
program content could unnecessarily complicaie the pre-
amble and that other state and federal agencies have more
effective ways of addressing this issue than this Commis-
sion dees. Therefore, we will interpret this rule (o réquire
only a general description such as "sports scores” or
"stock quotes” rather than a detailed description of all
passible information. products or services that the con-
sumer could receive by calling this number. We under-
stand that there are commenters who would prefer more
detailed disclosure in the preamble of all possible in-
formation, products or services as an additional means of
protecting the consumer. Nevertheless, we find the com-
ments of the FTC, the federal agency with expertise in
dealing with deceptive practices, to he VErY persuasive
when it argues that a preamble requiring complete con-
tent disclosure would be of guestionable effectiveness and
difficielt to apply and that there are other, more effective
ways o deal with this issue. Further, we require that the
preamble disclose the name of the information provider.
This requirement will provide important additional in-
formation to the consumer with little or no additional
burden on the IXCs or information providers.

5. Section 64.711(c) - Commencement of Charges

I7. Froposal. The NPRM proposed that the preamble
must inform the caller that hilling will commence only
after a specific identified event. such as a signal lone,
following the disclosure message,

28, Commerys, The commenters raise several concerns
with this section. First, [XCs comment that their nerworks
do not have the capability 10 generate a signal tone or that
the billing systems are set up 10 time calls a5 soon as they
receive answer supervision™ at the start of the call ' MC]
camments that the proposed rule would require each 9
services call to have 1wo stars for billing purposes. one

"% Comments of the FTC a1 31-32,

¥ Comments of Conn. AG at 8 (advocates disclosing name,
address and telephone number of information provider in pre-
amble); Comments of Auorney General Humphrey at 29
{should state information providers name); Reply Commenis of
DMA at 2.4 (advocates disclosing sponsor’s name and nature of
service); Commems of Mixon a1 3-7 (disclosure of name would
hetp prevent irademark infringement by telemarketers),

# “Answer supervision” is the term used by telephone com-
panies to deseribe the signal thay the called station {or other
CPE) emits w tell the telephone companies” billing equipment
that & call has been answered and tha billing should commence.
See Petition for Adoption of New Section 6R.3[4(h) of 1he

for the preamble and one for the message, and that this
system will be costly and difficult 1o implement. Informa-
tion providers also advocate that billing for the call revert
back to s h:ginni:n& when the caller remains on the line
after the preamble. ** One LEC siates that it does not have
the technical capability to know whether the preambie is
included in the billed time and that LECs should not be
responsible for ensuring that billing is correct.™

29. Second, many commenters note that the proposed
rule does not require any minimum period of time be-
tween the end of the verbal preamble warning and the
beginning of billing. The suggestions for remedying this
deficiency include: (a) requiring a minimum time period
between the end of the message and the beginning of
billing, such as ten seconds.* or five seconds®® of silence:
and (b} reguiring that information providers "provide a
reasonable oppartunity for the caller 1o disconnect before
that event,"*

0. Decision, We find that carriers should not be al-
lowed to bill callers for the preamble portion of a pay-
per-call service, We recognize that this requirement will
create some initial difficulties for carriers who may now
include that time in the charges, bul find it to be consis-
tent with consumer expectations and essential to prevent
abusive use of the preamble requirement, The alternative
suggested by the commenters, charging callers for Lhe
entire duration of the call if they stay on the line after the
preamble. is seriously flawed because it could impose very
high charges on callers for the preamble time. the length
of which is not controlled by the consumer. Another
alternative might be 1o allow carriers to bill callers for the
preamble time at tariffed communications rates. However,
we reject this approach because it would result in a wETY
compliex rale structure that would be very difficult for
callers to understand and carriers to bill. As many
commenlers indicate, information providers will necessar-
ily pass the cost of complying with the preamble re uire-
ment on 10 consumers a3 3 cost of doing business* In-
formation providers obviously will seek 1o recover their
costs of doing business. and we expect them to do so. bui
we reaffirm that billing for usage sensitive calls may only
begin afier the preambie ends

31, We are also persuaded thai a caller should have a
reasonable opportunity to discannect afler the preamble
message has ended but before billing begins. Rather than
specify a minimum time period. we believe that the better
course is (o adopt the language recommended by NAAG
which states that the program "musi provide a reasonable
opportunity for the caller o disconnect befare” the signal
tane or other wdentified event required by the rule,

Commission's Rules, Motice of Proposed Ruie Making. CC
Docket No. #4114, 4 FCC Red 4577, 4585 n, 3 { |0RO),
Y Comments of AT&T at 4: Comments of MCI at 3 Reply
Comments of AT&T a1 5 n. *,

Comments of ACI a1 & Comments of (1A a1 25: Commenis
of NAIS ar 4,
2 Comments of 3W Bell ar 2,
* Comments of NAAG a1 7-8,
Y Comments of NASUCA at 1l Comments of AT&T a5
Reply Comments of AT&T at 5. %
% Comments of NAAG a1 10,
Y Eg., Comments of ACI at 3 {cost of the sample preamhle
suggested in the NPRM &5 502 1o $.15 per call),
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6. Section &4.711(d) - Parental Permission Warning to
Children

32, Proposal. The NPRM proposed that the preamble on
00 interstate offerings "aimed at or likely to be of nter-
est to children under the age of eighteen® must contain a
statement that the caller should hang up unless he or she
has parental permission,

33, Comments. The record shows that calls by children
ta 200 pmg,ra.ngs are a common cause of complaints by
consumers.”™ The proposed standard for preambles on
children’s programming, however, provoked considerable
comment. First, information providers and carriers in-
dicate that the standard, programs "aimed at or likely o
be of interest to” children, is very broad ** Comptel argues
that if this standard s adopted, it would recommend that
its member carriers should be allowed to file tariffs re-
guiring the children's preamble warming on all programs
because the proposed test is so broad that the only way o
ensure that & carrier meets s obligations under the rule
is 10 require the warning on all pmgramming.s" On the
other hand, some government agencies and consumer
groups support the proposal or advocate stronger action.”

34, Second, many industry commenters argue that the
age standard is wo high and should be reduced: tweive or
vounger was the most commonly suggested standard ™
Again, government agencies and consumer groups express
contrary views, arguing that we should retain or strength-
en the proposed limit of "under the age of eighteen ¥
Cine commenter argues that verbal warnings to children
are largely ineffective and states that an outright ban on
programs aimed at children under eighteen is a preferable
solution.™

35, Decision. Although the industry commenters raise
some valid points about the difficulty of applying the test
proposed in the NPRM, we must strike a halance hetween
adverse effects on the industry and achieving adequate
protection for children and their parenis. We are per-
suaded by the comments of the government and industry
commenters that effective protection of children requires
that the preamble warning be applied to all programs
"aimed at or likely to be of interest 10" children, The
"marketed to" test proposed by some commenters does

1 See Comments of Attorney General Humphrey at #; Com-
ments of FTC at 12-13, 33-37; Comments of NASUCA at 11:
Comments of NCL at é-8; Reply Commens of USCC ar 4-3,

¥ E.g. Comments of ANPA at 4,

' Comments of Compiel at 4.

" Eg. Reply Comments of Consumer Action a1 5 (advocanes
per-minute and per-call price caps as well as specific language
in advertisements and preambies); Comments of Attorney Gen-
eral Humphrey at 31-32 {preamble warning for children should
be applied in every program because of the difficulty in deciding
which programs meet the standard); Comments of NAAG at B
(children’s programs have such a high potential for wnfirness
te parents and children that idenrification access code SYSIEMm is
only fair way o offer 1them),

8 Eg. Comments of ANPA at 4-5 {should lower age limit);
Comments of AT&T a1 § n. * (advocates age 12, relving on
Children’s Advertising Review Unit's suggested siandardy Com-
ments of IT a1 @ (suggests age 12: says FCC uses that age in
other proceedings).

¥ Reply Comments of Consumer Action a1 § {supports SPRM
standard); Comments of NAAG at 8 (supports NPRM standard ).

¥ Comments of NCL at 2, 6-8,

¥ Reply Comments of Consumer Action at § {access to pay-

noL. in aur judgment. adequately protect children

it leaves thc.u'ffurmalmn provider with oo muchbta?::ﬁ
tion o determine when the warning for children should
apply. For example, programs providing sports scores or
information ahout celebrities might be "of interest "
teenagers and thus frequently accessed by them bhut an
information provider could argue that they are no
"marketed 10" teenagers. Further, the age limit of "rwelve
or younger,” which some commenters Sugpest, would
leave many abuses undeterred®® and we are persuaded that
the age limit should remain at less than eighteen * We g
not agree with the Natonal Consumer’s League that pro-
grams aimed at children under eighteen should he
banned. however, Our adopted rule, combined with other
provisions such as the requirement for voluntary
blocking. should strengthen parental ability 1o control and
deal with improper use of 900 services by minors.

7. Section 64.T1l(e} - Bypass of Preamble by Repeat
Callers

Yo, Proposal. The WPRM proposed thar callers be given
the apportunity to bypass the preamble on subsequent
calls, uniess the charge for those calls has increased since
the caller’s last use. provided that the caller is in sole
cantrol of the bypass capability.

3. Comments. Commenters predominantly support the
concept of a bypass mechanism for the preamble® A
significant minority of the commenters, however, opposes
the bypass mechanism * Maost of the comments on this
isswe center on the question of how the bypass mecha-
nism would be disabled whenever the price of a 900
services program increased. Many commenters state that
the rule proposed in the NPRM, that the bypass mecha-
nism be disabled if the price has increased “since the
caller's last wse” of the 900 program, is not practical
because 1t 15 not possible for many programs o determine
whether a caller has called a program before or whether a
particular call s his or her first call after a price
increase.”™ In the alternative, commenters suggest that the
Commussion require that the bypass mechanism be dis-
abled for a fixed period of time after a price increase.™

per-call services is not analogouws w oiher purchases which
weenagers typically make because of the amounts potentially
involved and the ability 10 incur charges on the parents’ tele-
hone without prior permission]; Comments of Naad a R
" Commenis of Consumer Action at 5-b (11 i» only at the age
of eighteen thar a person can fontract for services and then be
held legally liable for 4N calls made withoun permission); Com-
ments of Atorney General Humphrey ar 32 {since Wi service 15
Aol telepnone service, parents are not legally responsible for
unauthorized calls made by their minor children)

¥ Eg. Comments of ANPA at 5 Comments of AT&T at 6 n,
== Comments of IUCC ar 7. Comments of DMA @1 4 Com-
ments of MCIar 4 Comments of NASUCA 12 Commems of
Cal. CA a1 4.

ix Eg., Comments of NCL a1 B-% Comments of VA AG at &
Comments of Conn, AG a1 9 Comments of NaaG at 8 (bypass
unworkable and likely to be abused): Comments of Allied a1 2
iuppmn'j hypass; caller needs 1w know cost each and every time).
“E.g.. Comments of NASUCA ar 12.

Comments of IT at 7 (disable for 48 hours): Comments of
MCI ar 3-4 {30 days) Comments of NAAG ar LI (30 days):

&l
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38, Decision. The Commission adopts the proposed by-
pass rule but modifies it as commenters suggest: the by-
pass mechanism must be disabled for thirty days afier a
program incréases its price. This rule will allow repeat
subscribers to a 900 service, at their option, to avoid
listening to informational material that they have heard at
least once before and simply do not want to hear again.
However, the instructions on how (o use the bypass
mechanism, if a bypass mechanism is provided. must be
al the end of the preamble or the end of the program.
Our approval of a bypass mechanism is intended to allow
repeat callers to avoid the delay and inconvenience of
listening to information that they have already heard.
Accordingly, it should not be used to allow firsti-time
callers to avoid hearing the material that we have found
te be of value in deterring ahuses

B. SECTION 64.712 - IDENTIFICATION OF [NFOR-
MATION PROVIDERS

39. Proposal. The NRPM would require the carrier
providing interstate 900 transmission service to provide
the name, address and customer service telephone num-
ber of any information provider to whom it provides 900
service, either "directly or through another entity such as
a service bureau, ss well as that information for any other
entity to whom the caller might be responsible for paying
the 900 service charge. The proposed rule further requires
that the carrier shall provide that information upon ver-
bal or writlen request.

40. Comments. The comments on this issue heavily
favor the proposed rule.”' Some commenters. however,
either criticize the proposed rule® or suggest significant
modifications that would dilute the disclosure réquire-
menl. Specifically, Telesphere argues that carriers should
be allowed o provide “other information that will hest
address the consumer's inquiry” and should be able to do
s0 in writing™ MCI argues that the duty of the IXC
should stop at its customer, which may be the service
bureau, and notes that information providers frequently
sell their receivables to another entity to whom the con-
sumer may then be responsible for paying the 900 service
charge®™ MCI argues that it cannot track the current
ownership of receivables for hundreds or thousands of
information providers and pive consumers that informa-
tion, The [LA, however, "strongly supports” this proposed
rule and agrees that the focus should be on "whatever
party is legally responsible” - 1o consumers and regulators
- for the content of the 900 service and the fulfillment of
any commitments made by the program

Commems of NASUCA at 12 {one momth); Comments of
Teleline at 4 ("2 reasonable time"): Comments of Telesphers at
11 {one week}.
" Eg. Comments of AT&T at & n. *; Comments of COAC at B
Comments of Coalition 31 & (information provider identification
requirement went into effect in California in 1985 and does not
seerm o have provided any difficulties for either carriers or
informaiion providers),
* Eg. Comments of NAIS ar 10-1] (SuppOrts consumer's righi
to know identity of information provider but questions utility of
the requiremenn).

Comments of Telesphere a1 14- 16,
™ Comments of MCI ar 4-5,
™ Comments of A at 31,

1. Several government commenters argue that the re-
quirement should be modified to strengthen it Specifi-
cally, they suggest that we require that the information be
provided free,” and in a timely manner® NCL advocates
that the IXCs cooperate to set up a national 900 number
registry that consumers could reach through a toll-free
number * Other commenters sugpest that each IXC offer-
ing pay-per-call services he required 10 set up a toll-free
number to handle these inquiries ®® The USPS notes thal
under the rules proposed in the NPRM, the consumer
will not knew which IXC offers a particular program
until the bill arrives.™ The USPS proposes that the name
of the IXC be added to the preamble to give callers the
opportunity to deal with problems at the time the call is
made. rather than requiring them o wait for the bill from
their common carrier,

42, Decision. We adopt the proposed rule requiring
IXCs to provide the identifying information. This require-
menl is crucial to our efforts to ensure that consumers
have full knowledge of the programs that they are
accessing, The burdens on the indusiry are VErY minor in
comparison to the benefit 10 consumers. We reject the
suggestions that we allow the carriers to provide consum-
ers with identifying information only about service bu-
reaus or entities other than the information providers,
MCI and Telesphere argue that this will lead to improved
customer service because entities other than the informa-
tion provider may be better able 1o answer customer
queries about account balances, adjustmen policies, and
other matters. Although this may be irue. these
commenters ignore that the existing structure of the in-
dustry has afforded "a buili-in shield herween the unseru-
pulous marketers and the public."” We recognize that, in
some individual cases, the information provider will not
have the personnel or the accounting records to answer
consumer inquiries or to handle complaints, Nevertheless,
we believe that it 15 far more important o allow individ-
ual consumers. consumer groups, and law enforcement
agencies o identify information providers, Correet iden-
tification of the information provider assists consurmers
who may want to make complaints to the information
provider or institute civil or criminal proceedings against
it. Requiring that information providers be accessible 1o
consumers imposes nod more of & burden on them than
any other business faces in dealing with customers. There
is nothing in our ruling which prevenis the carrier from
providing additional information, such as the name and
telephone number of a service bureau that is answering
customer inquiries for rhe information provider. We em-
phasize. however, that carriers must. upon request, pro-

8  Comments of MO OPC at J; Comments of Cal. CA a1 §

{providing a Y9H number for an information provider's cus-
Lpmer service number is not compliance).

*T Comments of NASUCA at 13,

* Comments of NCL at 10-11.

" Reply Comments of AT&T at ¢ {there is broad support
among commenters for a toll-free number 10 provide this in-
formation).

: Comments of LUSPS ar 2.

! Comments of NAAG." The W Report® at B ser also
Commems of the BBENY at | {strongly supports this require-
ment; monitoring and law enforcement will improve signifi-
cantly if information provider names and addresses are made
availahle},
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vide identifying information about information providers
o consumers or other entities, inc]uqéng state or federal
agencies, that request the information.”

43. We agree that the proposed rule would be enhanced
by specifying that the information must be provided at no
charge and within a reasonable time. The intent of this
rule is 1o provide consumers with the information they
need (0 seek redress effectively from information provid-
ers. Charging a fee for that information or delaying a
response could reduce or eliminate the value of the in-
formation. Therefore, we order that the information speci-
fied in Section 64.712 be provided ai no charge o the
requester, and that it be provided in a reasonable time,
not exceeding three days, It is our expectation that this
information shall, in all but exceptional cases, be pro-
vided with no delay.

C. SECTION 64.713 - BLOCKING OF %00 SERVICE

L. Technical Feasibility of Blocking

44, Proposal. The NPRM provided that LECs musi offer
to their subscribers, where technically feasible, an option
ta block all interstate M services,

45, Commenrs. The comments are overwhelmingly in
favor of our proposal to require LECs 1o block interstate
900 services upon the subscriber's request,”™ There is sig-
nificanmt comment, however, about what the phrase "tech-
nically feasible” means and how it should be applied.™ [n
general, the comments state that older electromechanical
switches are incapable of blocking calls 1o the 900 ex-
change on an individual subscriber basis and that software
changes or peneric updates will be necessary in some
stored program control switches o accomplish that
blocking ¥ USTA recommends that we define blocking of
900 services to be "technically feasible™ when it "can be
achieved without significant new capital investment. and
where any expense incurred is modest and would not
affect a carrier's established network planning and deploy-
ment processes"’® Some information providers see the
availability of voluntary blocking as a way 10 ensure that
only the consumers who want information services have

a3

We clarify that the rule is not intended o require that the
carrier keep track of the ownership of an information provider's
accounts receivable and provide idemiifying information about
the current owner. See Commems of MCl a1 4-5. While the
Commission recognizes that factoring of receivables is a com
mon practice in the 900 industry, the record shows that it s
typically done on a recourse basis so that ownership of unpaid
receivables would typically return to the information provider.
In any event, the intent of the rule is 1o make the information
provider accessible w the public and to public agencies. Regquir-
ing the carrier 10 disclose identifying information about “any
other entity to whom the caller might be responsible for paving
the $00 service charge™ was no meant to require the carriees 10
track and disclose identifying information about entities aciing
as facrors of %K) services accounts receivable, Rather, that re-
quirgment was 1o allow the consumer and his or her representa-
tives to identify and contact 1he entity legally responsible for a
900 services program, even if the information provider had 2
unique organizational structure or actively tried o conceal its
identity. However, in response 10 the commenters’ suggestion,
we delete that language from the final rule.

T Eg. Comments of AIPNY at 10 {free cusiomer-initiated
hlocking adopted in New York in Apreil 1948 250,000 customers

access to them.” The INCs and LEC:

: nerally see
voluntary blocking as a way of reducin cuxc i
consumer dissatisfaction, ™ G and

46, Dec_ﬁwn. We adopt a rule requiring that LECs offer
1o subscribers the option 1© block all SErVices on the 900
exchange where technically feasible. The record demon-
strates overwhelming support for blocking as & means of
EiVing consumers a measure of control over their expuo-
sure, and the exposure of children especially, w0 informa-
tion services and the unexpected charges that can he
incurred through the improper use of the services. In
defining "technically feasible”. we balance hoth techpical
and cconomic considerations with a view wward provid-
ing blocking capability 10 consumers without imposing
undue economic burdens on LECs. This rule will impoge
an obligation on LECs o provide subscribers. both resi-
dential and commercial, with the option 0 reques
blocking of 900 service where the existing switch will
accommodate 1. We are not requiring that LECs acceler-
mte their purchases of new equipment. Rather, the LEC
must, when existing equipment is capable of providing
blocking for 900 services, provide blocking. Alse, we clar-
ify that. in light of the technical difficuliies which LECs
would encounter in blocking non-%00 pay-per-call ser-
vices, we are only requiring the LECs 1o provide blocking
for pay-per-call services on the 900 exchange.

1. Blocking of 900 Services for Residential Subscribers

47. Praposal. The proposed rule requires that blocking
shall be free on a one-time basis for all residential sub-
scribers, The NPRM, however, invited comment on
whether free blocking should only be available 1o sub-
scribers who are in one of three categories: (1) subseribers
for an initial period of time when the blocking service is
first made available: (2] new subscribers when they first
obtain service, and {3) subscribers who dispute or ques-
tion a 900 service charge for the first time.

48, Commenis. First, the comments generally favor free
blocking for residential subscribers during an initial in-
troductory period and when they first obtain service,™
There were many favorable comments on also making

have blocked 900, substantially reducing complaimsy; Comments
of Conn. AG ar L0 (decrease in state complaints occurred after
blocking was instiieted),

Comments of TCl at 2 (LECs could add blocking capability
for %40 per line in areas where it currently is not technically
feasibie); Commems of USTA at 7-F (defines "technically fea-
sible™ to include cost considerations).

Heply Comments of Ameritech ar 4,

Comments of USTA at % wee alse Reply Commenis of
Centel dt 3 (agrees with USTA).

Comments of Teleline an b,

Comments of Centel at & Comments of MCl a1 5. Commenis
of Telesphere at 17,

Y Eg., Comments of Ameritech at 2 (has offered 1o all their
subscribers the ability 1w Block, without charge. calls to YO0
numbers for almoss three years; already satisfies the NPRM
categories excepl that it charges the second time that a con-
sumer requests blocking) Comments of MPSC at & (supporis
our proposals for blocking, the three exceptions, the one-time
charge and no monthly fee): Comments of NYSDPS at 6.7 {iree
blocking should be offered uncoaditionally and on request at
any time: no evidence 3 siate level that residential customers
have taken advantage of the free system by making repeated
requests for blocking).

“h

R
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free blocking available when a suhs{:rihtrlﬁrsl disputes or
questions a 900 service charge, bu Ihliomlcgory. also
stimulated the most negative comments.™ In addition,
there was a significant amount of general criticism of the
NPRMs proposal to restrict free blocking to specific cate-
gories of customers. Rep. Gordon and Consumer Action
both advocare that blocking be available ar no charge in
perpetuity.* Several commenters state that because the
information providers, IXCs and LECs added the capabil-
ity 1o make 900 service calls via the ielephone network,
and blocking merely restores consumers to the situation
that they were in before 900 service was added 1o the
network, subscribers should not have to pay to return to
the status quo ante® The Wisconsin PSC states that it has
been their experience that minor children or other per-
sons may impersonate the subscriber and request thar a
block be remowed. It argues that blocking will be a less
effective consumer protection measure unless we require
safeguards  against  unauthorized removal of 90
blocking **

49. Decision. We are persuaded that it is in the public
interest to require free blocking on a one-lime basis for
residential subscribers, Mosi states have required some
form of free blocking of 900 services and the rule we
adopt wday will merely make uniform the standard that
most states have found to be in the public interest when
considering the mauer. We are persuaded that the betier
rule is to require that each residential subscriber he of-
fered one opportunity to block 900 services upon reguest
and at ne charge, The LEC should, however. be able to
charge residential subscribers a reasonable one-time fee
for each subsequent request 1o unblock or re-block after
he or she has been given one free block.™ Residential
subscribers oblaining service at a new location. however.
should be able 1o have free blocking of 900 services, even
if they have previously exercised their one free aption o
block those cervices elsewhere*® We hereby adopt Wiscon-
sin's suggestion that requests to remove 900 blocking must
e in wriling.

" Eg. Comments of Bell Atlantic a1 2 (iree blocking should
not be provided during first dispute because consumers have
dlready had opportunity o pet blocking: costs should notr be
incurred 1o give them a second chancel; Comments of Cin, Bell
at X (administratively difficult 1w ell whether it is first time a
subscriber has disputed chargesk Comments of Conn. AG a1 ||
{probiem with blocking is that i1 @5 o requested until (here 15
a dispute); Commems of IT a1 13 (opposes altowing subscribers
who dispute or question a WM service charge for the first time
to have free blocking: they have missed their chancey Com-
ments of LSTA ar 7-8 {ill-advised: should stick 1o the general
tule that the cusiomer 15 responsible for calls made from ks
relephonel.

it Reply Comments of Consumer Action at 4 Commenss of
Rep. Gordon at 5.

* Comments of Anorney General Humphrey at 35-36; Com-
ments of NYCDT ar §-9,

M Comments of WI PSC at 4,

* Our “one free Block™ requirement is a limited exception to
our policy that 1he subscriber who ¢auses 2 cost should bear
responsibility for payment thereof,

* In situations in which the NPRM would permit the LECs 10
charge for blocking, we tentatively coneluded thar the LECs
should be able to charge a ressonable one-time fee for blocking
interstate %00 services but not be able w impose a monthly
service fee for such blocking. The comments on this issue

A. Blocking for Commercial Subscribers

S0 Proposal. The NPRM also requested comment on
whether blocking should be available at no charge 1w
commercial, as well as residential, subscribers.

5L Commenis. Comments are mixed on this issue.™ Pag
line in California® and a small hotel in Marviand en-
closes & quotation from a LEC showing one-time charges
of over 3600. plus continuing monthly charges. for
blocking of %00 services ** Generally, LECs advocate that
commercial subscribers he charged for blocking ™
NYNEX provides three reasons for imposing blocking
charges on business customers: (1) businesses have an
inerest in hlocking 900 1o keep their emplovees from
running up charges, and there is no reason for other
ratepayers (0 subsidize them: (2} businesses are able o
pass those costs on o customers: and (3) businesses may
have the alternative of blocking 900 calls through theis
customer premises equipment.™

52, Decision. Many businesses have the ability in their
equipment 1 block 900 serviees, A hlocking fee will
encourage them 1o use that capability and avoud imposing
costs on the LECs. We are not persuaded that the costs of
blacking should be shifted away from businesses. We thus
conclude that LECs shouid be able to recover some of the
costs of blocking by imposing reasonable one-time charges
on commercial subscribers. Therefore, we will limit our
requirement of one-lime free blocking to residential suh-
scribers. We require carriers e offer the service o com-
mercial subscribers but will not diciate charges, except 1o
require that the charges be one-1ime and reasonable.

4. Technical Problems of Blocking

33, Proposal. The NPRM also sought commeni on the
technical problems thal the providers of 900 services
might encounter in blacking such calls,

34. Comments. Comments aboul technical problems as-
sociated with blocking center primarily around proposals
by the information providers that the LECs should be
required o offer individual subscribers the capability of
Blacking B0 services on a number-specific. program-hy-

supported our tentative proposal thar o monthly fees should be
Allowed for blocking, £g., Comments of MPST ar & Therefore,
we adop the proposal in the NPRM thar, w the exient that
LECs can charpe fees for blocking they may charge a reason-
ahlg, vne-time fee and may ol charge any subscriber monthly
fees for Blocking,
B Comments of NYCDT ar 4 (has spent vwer SLANLONN on
Blocking of W services); Comments of Coalition at & jestend
free Blocking 1 commercial subseribers): Comments of GTE a1
J ishould apply w residenual and business subscribers); Com-
ments of Fac Tel a1 4 (gives cosis it charges businesses for
Blocking): Commenis of Bell Atlantic at 2 (should not be free 1o
commercial . Comments of Conm. Al ar W-11 {Conn. offers
free blocking for three-month initial period for all business
customers; after July 4, 1990, 2 §57 one-time fee): Comments of
Attorney General Humphrey &1 A (should be free 1o commer-
cial subscribers: cureently available in Minnesma free of charge
on a one-time basis whenever requisted)

Comments of Pac Tel a1 4
*  Comments of Manor ar 2,
" Eg. Comments of Bell Atlantic a1 2 Comments of NYNEX
a1 45 Comments of PacTel a1 4.
' Commenis of NYNEX at 4-5
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program basis."" The LECs oppose these proposals, argu-
ing that such a reguirement 15 not economically or tech-
nically feasible.*

35, Decision. The commenters have convinced us that
the practical difficulties and economic burden of efiec-
tively blocking a dynamic and constantly changing list of
900 services information programs outweigh any benefit
that this capability would offer 1o consumers, Moreover, it
15 not clear that there is considerable demand from con-
sumers for number-specific blocking of 900 services. Fur-
ther, we are averse, under (heése circumstances. 1o
imposing requirements on technologies that are neither
installed nor fully developed and are wary of foreclosing
other. perhaps more beneficial. applications for the re-
sources required to provide number-specific blocking
Therefore, we conclude that it would not be in the publi
interest to order LECs to offer numberspecific blocking
of i services atr this time.

5. Recovery of Costs of "Free” Blocking

6. The NFRM invited comment on how the costs of
providing blocking service should he recovered,

57 Comments, Commenters suggest a varicty of ap-
proaches for recovering the costs of blocking."' Cincinnat)
Hell staes that the cosis of implementing any service must
either be recovered in & discrete rate element or otherwise
such costs will po into the rate base and be recovered
from all subscribers. It states that, in this instance, the
costs would be allocated as intrastaie hecauwse the blocking
is done on the local side of the switch. ™ Other suggestions
for dealing with the costs of "free” blocking range from
imposing & surcharge on 900 access."® imposing other
charges on the IXCs and information providers,™ refer-
ring the separations implications of blocking to the Fed-
eral-State Joint Board in Docket MNo. 80-286 while

“ Comments of ANPA at & Comments of Amrigon at L

Epmmenqm{ DMA ar 13 Comments of KAOS ;1 7,

* Comments of USTA a1 7-8 (rechnical consirainis require
blocking all %K) programs or none) Reply Comments of
Ameritech ar 4 (number specific blocking is not technically
feasible 1n electromechanical or analog stored program control
switches; could be accomplished with digital stored program
comeol switches, but anly with complex and exiensive screening
1ables),

B Comments of BellSouth a1 2 n. 2 {charges fee 10 residential
subscribers for YK blocking 1in three of 1he nine states i wrves
Florida, 310 angtime: Geargia, §5 one-1ime, and South Caroling,
55 pne-time); Reply Commems of BellSouwh ar 2-3 (should
recover costs through reasonable one-time charges on end-us-
ers).

- Comments of Cin. Bell a1 3.

M Comments of Bell Atlantic at 2-3.

* Commenis of GTE a1 3.

" Commerts aof ME PUC a1 2; see also Comments of NTCA at
2-3

"% Comments of MCI a1 5-f: bt see Reply Commenis of GTE

at b topposes MCI's request 1o modify the Uniform Sysiem Of
Accounts {LISOA) as expensive and wnnecessary: says thatl the
USOA 1z flexible enough 10 accommodate new services and
ﬁEccia.k costs without requiring US0A modification).

" Comments of Autorney General Humphrey, amachmens 1. ai
2 Lener from B.C. Fuehr to Dennis Alhers (Febroary K 199
(*|c|osts for making 900 blocking available will be assigned... to

adopting Part 69 rules 1o recover the i

nter
costs. * or adding a new Part 32 account s
the recovery of the proper expenses.™

SE. Decision. We will not alter lh: MAanner in wh-l.t!'l the
LECs recover the costs incurred in blocking 900 calls ar
this time. The record indicates that where blocking is
available, LECs recover those costs from IXCs.* or from
Huhscrlhcrlt“whn do pay :?t hiocking fee__m- from ratepayers
generally Accordingly. certain costs incurred in provid-
ing the one-time free (Lo the subscriber) blocking required
herein will be recovered through siate-mandated proce-
dures."™ We decline 1o require that blocking costs be
recovered solely through an inersiate access tariff charpe.
First, a5 noted, there 13 no evidence that the cosis of
blocking are significant and many states have ordered or
allowed one-time free blocking, Thus, our efforts 1w alter
the cost recovery of this service would disrupt existing
state procedures that, based on this record. apparently
work satisfactorily. Also. the record shows that the cosis
incurred in blocking are recorded in Accounts 6613 -
Customer Service Expense and 6210 - Cemiral Office
Switching Expense.!" A portion of those costs are as-
signed (o the interstate jurisdiction by our Part 36 Rules
and are now spread among the access elements,'™ and
other costs are assigned 1o the inrastate jurisdiction. This
allocation properly reflects that blocking affects both in-
terstate and imfrastale pay-per-call services. The record
does not Justify making any Part 36 changes that would be
required if we were to change the current methodology
for recovering bhlocking costs. Finally, we observe thai
recovery of all costs of the free blocking of S services
for residential subscribers ar the federal level. with cost
recovery of other blocking pursuant o state procedures,
would inject undue complexity into the LECS® accounting
for these costs,'™

! access
o implement

the Local Switching element of the Minnesota Access Service
Tariff.... We... betieve that there should be fiule, if any, effect on
1he general ratepayer caused by handling 1he costs in this way."™)
M Comments of Cal, PUC at 45 Comments of IURC a1 5-6;
Commenits of Ohio PUC a1 5 Comments of PA PUC at 2, 7-B:
Comments of 5W Bell a1 5 Comments of WIE PSC a1 34,

™' There s o record evidence that the cous of one-time
blocking are signilicant, or thatr our reguirement mandawes any
change in the price caps of current carriers wnder that regula-
ey program. Thos, we da no need 10 consider such costs 1o be
exogenous, Mareover, singe blocking already 15 widespread,
those pxpenses are already reflected in the productivity factor
used in the LEC's Price Cap Index formula. Also, we note thay a
recent WNARUC survev showed that free one-nime blocking s
already in effect in thirty-one staes. Marional Assocation of
Regulatory Unlity Commissioners. A NARUC Owerview of
Diaal-It 976 and Dial-li WH, at % (April 24, 1901}

2 Lener from Fred K. Konrad, Direcior-Federal Relations for
Ameritech, 10 Donna B, Searcy, Secretary of the Federal Com-
munications Commassion {August 13, [991).

0F g

WE e deny MCIs request thar the Commission create a new
account in the USOA to record the costs of blocking WK calls.
MO does mot show that the variery of 1asks required 1o perform
the blocking function cam be discrewely identified so as 1w be
solated and recorded in 3 simgle account, For éxample, the
service order may be taken as pari of the subscribers innial
arder for overall service, which may encompass 3 number of
other functions performed by the business office s1aff
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6. Involuntary Blecking by Common Carriers

59. Proposal. An issue that was not addressed specifi-
cally in the MPRM, but which many commenters raise. is
whether carriers and information providers should be
allowed to block subscribers, without their consent. from
receiving 900 services because of their previous failure to
pay for those services.

60. Comments. Certain commenters argue that involun-
tary hlocking of 900 services should be available if the
subscriber repeatedly makes 900 telephone calls and
refuses to pay for them.'™ There is some disagreement
among the commenters about what guidelines would limit
the right to  biock a subscriber’s 900  service
involuntarily.""® As an alternative, one information pro-
vider states that it is developing a database that would
allow the information provider to screen incoming calls
and reject those from telephones with a previous history
of non-payment for s programs '’ Other concerns are
that involuntary blocking of 900 services could result in
the denial of a subscriber’s access o wariffed 900 services
provided by AT&T and that the involuntary blocking
issue could be beyond the scope of this proceeding. '™

6l. Decision. We are not taking anv action at the federal
level regarding such involuntary blocking at this time. We
note that some states have procedures in place to place
involuntary blocks on consumers who fail to pay for such
services, No case has been made that these state statutes or
regulations undercut any federal policy.

D. SECTION 64.714 - RESTRICTIONS ON DISCON-
NECTION OF BASIC COMMUNICATIONS SERVICE

62. Proposal. A tule proposed in the NPRM would
prohibit common carriers from disconnecting or ordering
the disconnection of a residential or commercial tele-
phone subscriber’s “hasic communications service® be-
cause of that subscriber’s failure to pay interstate 900
service charges. The NPRM clarifies that "basic commu-
nications service” includes both basic exchange service
and interexchange services,

63, Comments. Many LECs, [XCs and information pro-
viders support our proposal.'™ Government and consum-
er agencies overwhelmingly support it.'" USTA files nega-

% E ., Comments of Bell Atlantic ar 3 (should allow blocking
by LECs of customer who repeatedly refuses to pay after
hiocking made available): Reply Comments of Consumer Action
at 4 {eonditionally supports the concept 1hat carriers be able 1o
hiock customer’s dccess to some or all WH programs for cus-
tomers who repeatedly fail 1o remit for such services; hlocking
should only be permited if the information prowider can prove
customer abusa); Comments of 1A a1 35 (information providers
should be able 1o block when there is a “persisient pattern of
abuse™ of the 91k services).

0 Comments of AIPNY a1 10 (LECs automatically hlock 90K
in Mew York after vwo write-offs): Commenis of Centel a1 &-7
(LECs should be allowed to block 900 for consumers who re-
peatedly fail w0 pay charges; siandards could be that blocking
would be imposed afier charge 13 thoroughly investigaed or
after third such dispute); Reply Comments of Consumer Action
a1 4 (should only be permitted if 1he information provider can
El?_u-wr cusiomer abuse).

7 Comments of IT at Attachment A.

AT&T also argues that since some of ils W services are
provided on 2 rariffed basis. pursuant to the Bureau's order in
AT&T 900 Dial-It Services and Third Party Billing and Collec-
tions Services, 4 FCC Red 3420 (Com . Car.Bur. 1989) (AT&T 00

Iax

tive comments, stating that this rule would force its mem-
bers to change thewr billing systems and cannot be
implemented under current billing systems. ‘!

64. Decision. The record overwhelmingly suppons the
adoption of the rule as proposed in the NPRM, and we
adopt that rule. subject 1w the modifications made pursu-
ant to paragraph 82, infra, We note the comments of
USTA about the difficulty that some LECs may have in
implementing this reguirement but conclude thar the
public intérest in protecling basic service for subscribers
outweighs that concern. We also note that restrictions on
disconnection for failure w pay for 900 services are al-
ready required by the Commission for AT&T and have
been imposed by many states.'"?

E. OTHER ISSUES

1. Terms and Conditions Regarding Quality

65. Proposal. The NPRM requesied comments on
whether information providers were deliberately provid-
ing poor quality programming to keep callers on the line
longer or stimulate additional calls, thereby raising their
revenues. The NPRM  noted that consumers have
complained about being disconnected from a 900 service
before the call was completed. or having 1o listen to an
audio program with low volume or in which the instruc-
tions were given very rapidly. These practices make the
consumer call again or stay on the line longer, in eiher
case incurring further charges. The NPRM requested com-
ments on whether such practices occur and the extent o
which the Commission should impose requirements di-
rected at preventing such problems.

66. Comments. The commenters generally provide little
specific evidence that such practices are widespread, al-
though they frequently comment thal such practices are
reprehensible and should be prohibited '

07, Decision, Because the practices under consideration
here are very diverse and because there 1= no significant
record indicating that poor quality programs are other
than sporadic, we will not adopt a separate, specific rule
on uality for pay-per-call services. Bui we do helieve that
the record supports modifving proposed $64.711 w re-

Dial-Ir Oederp, the involuntary biocking of 900 services would
resull in the effective disconnection of that cusiomer Erom
AT&Ts tariffed NN services, ATET objects 10 deciding this
issue herein because it 15 outside the scope of the proceeding.
Reply Comments of ATET ar 13,
W R g, Comments of AT&T ar 9 {would substantially codify
Cammission's order in AT & Y Dual-fr Creder and is in accord
with longstanding AT&T policies and procedures); Comments of
PEL at b, 10k ¢should impose a national uniform palicy prohibii-
ing the disconnection of basic services for failure o remit
pay-per-call charges), Comments of Pac Tel a1 4 (does not abject
to disconnection rule; i1 s consistent with company's current

licy).

" Eg. Comments of Conn. AG a1 19 Comments of NASLUCA
at 17 [supports no-disconnect rule)

Comments of USTA at &,

N2 AT&T 90t Dial-ft Order. supra, n. 105 Comments of Cal,
PUIC ar 5.
" Comments of SW Bell a1 4 (should reguire information
providers to ensure quality of recording): Comments of 1A ar 32
(if praciices are deliberae, (hey are unfair and unscrupulous):
Comments of MAAG ar 14 (based on complaints they receive,
poor quality practices do occur).
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quire that the preambles are "clearly understandable and
audible.” This requirement will eliminate preambles that
are too fast or have low or poor awdio quality. thereby
ensuring that the consumer will have a reasonable op-
portunity to understand the nature of the program and
make an informed decision about it, Quality problems
that affect the content of or charges for the program may
be dealt with by the FTC or state agencies with jurisdic-
lion over deceptive practices,

2. Automated Collect Calls

658, Proposal. The NPRM also requesied comments on
the practice of placing automated calls to consumers and
then billing them for a %00 services charge. The NPRM
described two variations of this technique. each of which
required some action or lack of action on the part of the
consumer 0 indicate acceptance of the call,

09, Comments. NASUCA describes a situation in Colo-
rado during which thousands of consumers were tele-
phoned and, unless they pushed 0 on a wouchione phone
1o reject the call, were charged approximately 53,85 each.
The comments state thal many subscribers were charged
when their answering machines answered the call or
when persons just hung up their telephones without
pushing 0.'"* Other consumers in Maine were charged for
automated collect calls,'"” Numerous other parties, includ-
ing many information providers, comment on the practice
af automated collect calls and the comments are largely in
support of imposing restrictions on this practice,''”

0. Decision. The Commission is persuaded that a rule
banming certain pay-per-call awtomated collect calls
should be adopied. The rule will prohibit common car-
riers from providing transmission services for pay-per-call
programs which initiate calls to consumers unless the
party who is called has 10 take action that affirmatively
demonstrates 8 desire (0 accepl the collect call. Without
such a rule. this practice has grea potential for harm to
consumers who may be charped unknowingly for an
unwanted telephone call that they did not initiate.

" Comments of MASUCA ati 24,

" Comments of the ME PUC at 2 and Appendix B.

" Ee. Comments of COAC ai U (supports rules banning;:
appropriale preveniative equipment may solve the problemsy:
Comments of Talisman ar 3 (should be prohibated); Comments
of United at 7 (would not oppose regulation): Commaents of 5W
Bell at 5 (ban unless customer can refuse 10 take the telephone
cally. Comments of Conn. AG ar 16 (approves of regulation on
auramated colblect callsy: Comments of PPIL at 9 {should be
prohibited ).

h Lo, Commens of 8ACAA ;1 7 (line seizing 15 3 problem.
saws i3 member agencies have reported problems: worst are
when fire stations. police sations and hospitals lose access 1o
their telephone lines because of line setzure); Comments of
MPSC a5 (one-thicd of complaints aboui autodialers allege
line-seizingh se¢ alse Comments of Aworney General Hum-
phrey at [E (hospital in Minneapolis had lines vied upk Com-
ments of IURC a1 5 {problem of line seizing occurs primarily in
alder, mechanical central offices that are configured 10 allow
calling party hold: in central offices with newer analog and
digital technologies, the called party's central office eguipment
disconnects 1he call after receiving the called pany disconnect
signal: 1he disconneciion is accomplished regardless of whether
or not the autodialer disengages): Comments of PPl at ¥ (ban
line seizing): Comments of Conn. AG a0 17 (several complainis
have been received in Connecticut); Reply Comments of TPUC
at 4 {should adopt rule on line seizure) Reply Commenis af |A

3. Line Seizing

TL. Proposal, The NPRM requested comments on the
phenomenon of "line seizing” by auiodialers, | ¢ calls
from automated dialers that may remain on the line long
after the consumer has attempted 10 disconnect the call
We stated that several manufacturers of ausodialers had
denied thal this was a problem. claiming that newer
equipment disconnects immediately upon receiving a dis-
connect signal from the called party. The NPRM noted
that equipment manufacturers and telephone Companies
allege that line seizing ends within 10 to 25 seconds after
the called party hangs up.

TX Comments. The commenis are divided on the jssue
of whether linge seizing s a problem. NACAA and the
Michigan PSC. among others, contend that it is a prob-
lem'" On the other hand, some commenters advocate
caution in dealing with the issue of line seizure'"® Ip
addition, the DMA argues that autodialers are used for
many purposes other than sohiciting for S0 services and
that this issue should be considered in 8 separale proceed-
ing because it is not primarily related to 900 serviges,''
The DMA argues that the line seizure problem raised in
the NPRM is confined w one type of autodialer technal-
ogy. equipment  that  uses  recorded  messages  in
telemarketing solicitations, Technical publications indicate
that regardiess of the technical characteristics of the
autodialer equipment. the network will disconnect within
Ll seconds for most electronic switches and within 37
seconds for most electromechanical switches still in use in
the network.'*

73, Decision. The comments persuade us that there s a
problem with hne seizure by autodialers in some sifu-
ations, specifically with autodialers that deliver recorded
messages and are used for outhound telemarketing. Var-
ious states have already enacted restrictions of their
own.'*' We have determined thar this Commission should
adopt a rule applicable nationwide requiring prompt dis-
connection of such calls. However, we will not require a
set amount of time because the ability of the network to

LB a1 B (should adopt rule requiring equipment 10 prevent line
sgizure). Bul see Comments of PA PUC a1 7 {line seizing not a
roblem in Pennsylvania so far)

I Ep. Commenis of COAC a1 Y (nm aware that line seizing is
1 problem: supports rule bit argues against broad-gauged ap-
roach which may do more harm than good ).

" Comments of DMA at 14-15 (also asseris that the NPRM
mischaracterizes nature of the problem by implving thar
applies 1w all awodiaders when v oreally anly arises with
autodialers thai wse a prerecorded messape for  outbound
lelemarketing): see @lso Comments of HA an 33 (do not ban line
seiZUre in this rlrncrﬁ'dln; Because if s ol eelated o WK gpp-
vices: have a separate proceeding i nevessan L

I Network Planning Ceneral Services Organization, Notes on
the BOWC Inira-Lata Nerworks a1 2, Toble D [ 1983); Belicore
Lata Switching Swstemn Gencrie Requiremnents at .3-15 {duly
1987y (procurement standard for Bell operaung companies re-
quires switching equipment (o disconnect 10 w12 seconds alier
the called party hangs wph The relesvant portions of these docu-
ments hawve been included in the record herein.

120 See Reply Comments of TPUC a1 4 (5rame law requines
autodialer w disconmect not later than ten seconds afer the
called person hangs up; hill pending in legislature would extend
that o thirny seconds); Comments of NYSDPS o 5 (Mew York
law requires thar auwomatic dialers mus disconnect from Lele-
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disconnect calls after the called party hangs up differs
sccording to the type of equipment. We are not requiring
network upgrades (0 ensure compliance with this rule.
Rather, autodialers which deliver a recorded message
must use current capabilities to disconnect as prompily as
is possible.

4, Dispute Resolution

4. Proposal. The NPRM requested comments on what
industry practices govern consumer dispute resolution
and whether such practices are adequate or effective in
resolving consumer disputes.

T8, Comments. Industry commenters generally argue
that their existing policies are adequate and that Commis-
slon action is not necessary.'** Government and consumer
commenters generally advocate the adoption of specific
refund requirements or complaint handling procedures,'®

7o, Decision. We are not preempting state policies or
rules concerning dispute resolution in this order, More-
over, we find that, in light of the other actions we have
laken to inform and protect consumers. the adoption of
detailed federal dispute resolution procedures is unnec-
essary at the present time. The prohibition on disconnec-
tion of basic communications service will require
information providers or carriers 1o pursue the collection
of disputed 900 service charges. o the extent that they
choose to do so, as private commercial disputes for which
rules already exist. We find that the other rules adopted
herein provide adequate protection 10 consumers o en-
sure that the abuses of the 900 services are deterred,
Accordingly, we decline to mandate dispute resolution
procedures, To the extent that state procedures do not
thwart or impede the federal policies thal we adopt here-
in, parties will also have those means to resolve 900
service disputes,

5. Dual-Tone, Multi-Frequency Tenes

7. Propasal. The NPRM requesied information on the
practice of using a ielevision program to generate the
ones necessary to complete a call o a 900 service pro-
gram. The NPRM asked how widespread the practice is.
how it is accomplished technically and whether it would
be in the public interest to prohibit or restrict such
practices in interstate commerce, '

T8 Comments. There are very few comments on this
issue. and those parties who comment support a ban on
the practice."** There is no record that rhis is a current
practice. but the commenters almost universally siate that
there is no justification for it and that a ban would not
harm legitimate businesses

78, Decwston, We find that this practice has significan|
potential. if unchecked. 10 harm consumers, especially
children too young 1o understand the concepl that placing

phane line upon termination of the call by either parivy; Com-
ments of Auorney General Humphrey at |4 (Minnesota has
Hatute requiring disconnection within ten seconds),

Lf: Eg., Comments of DMA ar 3, 9-10: Comments of MOl a1 7.
Y4 Eg., Commems of MPUC at & Comments of NASUCA a1
2223, Comments of Rep, Gordon a1 &

PONPRM, 6 FCC Red at 1859,

¥ Commemts of COAC o % Comments of PPl a1 9 Com-
ments of NASUCA ar 11

-1 Comments of United at £-9.

Comments of MPSC a1 § (would like to see HOD prefix

a call can involve a charge. Obviously, such a practice is
aimed at the very youngest members of a family. those
who are unable to write down and use a eleven-digit
dialing sequence. Therefore, we prohibit carriers from
providing transmission service to any pay-per-call pro-
gram that employvs tones generated in advertising 1o com-
plete a call 1o the pay-per-call program.

F. SCOPE OF REGULATIONS

80. Proposal. The NFRM requested comments on
whether these rules should exiend bevond interstate 900
services to apply 10 other exchanges. such as 700, 976 or
540, on which interstate pay-per-call services are offered

Bl. Comments. The comments overwhelmingly support
the position that our rules should apply to all interstate
pay-percall services, regardless of which exchange they are
offered on. Some commenters object 10 the extension of
jurisdiction owver specific exchanges, such as 976, on the
ground thal interstate traffic is blocked from reaching
those numbers.'® Other eommenters raise concerns about
the impact of applying these rules 1o other exchanges,
such as 700, 800, 976 or 540:"" the [XCs are concerned
about the implications for other. non-pay-per-call services
that they offer on. for example, the 700 exchange '* The
LECs also express concern about the difficulty that they
would have in blocking or applying the disconnection
rules to pay-per-call services offered over 700 or some
other exchange,

82, Deciston. We agree that these rules should be modi-
fied to provide that these restrictions apply to all interstate
pay-per-call services. Therefore, we are adding Section
64,709, 47 CFR. § 64.709, 1o define the term " pay-
percall”™ services, The definition is intended to include all
interstate information services offered on a transactional
basis, except as otherwise noted herein, Under the rule,
calls will be considered "complet|ed|" when charges are
assessed. not when the entire information program has
been provided. Presubscribed services, such as legal re-
search services or other databases, are not required to
comply with these rules because the consumer had an
adequate opportunity to obtain information about the
costs and  benefits of the service at the time of
presubscription, Collect information calls, to the extemt
they are permitted by (hese rules. are included in the
definition of "pay-per-call" services. When a2 consumer
takes affirmative action clearly indicating that it accepis
such charges for such a collect call, the consumer's action
changes him or her from the called party 0 the calling
party for the purposes of this rule

B3. We are changing all but one of the rules to apply to
interstate pay-per-call, rather than just 900, services. Sec-
tion 64713 will be unchanged and continue to reguire
that the LECs only be responsible for blocking interstate

remain free 1o caller: but if it is used for pay-per-call, should be
covered by the rules); Comments of Ameritech ar 2-3 {uses 540
MXX 1o provide local exchange service): Comments of SW Bell
at 5-# (opposed 1o including other prefizes),

'"* Reply Comments of AT&T a1 13-15; Comments of MCI at
2.0 1
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900 calls because the LECs would encounter serious
difficulties in blocking pay-per-call services on other ex-
changes. The fact that the rules are only applicable o
interstate services should eliminate concerns about 976,
540 and other local services to the extent that they either
do not carry pay-per-call services or do not allow inter-
state traffic to access them. Further, because the rules are
limited to pay-per-call services, business services not of-
fered on a pay-per-call basis will not be required 10 have a
preambie. The M service is designed o accommodate
inlersiate pay-per-call services; other exchanges are less
suitable for such services.'*" Many commenters mention
that unless the rules apply to all pay-per-call services,
there will be a tendency for services o migrate away from
the 9i{) exchange in search of more lenient regulatory
treatrient. In adopting the modified rule. we are eliminat-
ing the opportunity for pay-per-call services 1o avoid regu-
lation by moving to other exchanges, The 900 exchange
has all the auributes necessary for the provision of in-
formation services 1o the public. and the record shows no
valid technical or legal reason why the public would bhe
better served by allowing interstate pay-per-call services 1o
be free of regulation simply because they are on an
exchange other than 900

G. STATE REGULATION OF 900 SERVICES

84, The record in this proceeding demonsirates thar
there is both interstate and intrastate 900 serviges traffic.
California has authorized a 900 service intended to origi-
nale and rerminate within s boundaries.'" The record
further shows that the switches of the LECs are not

'™ For example. Y76 exchanges are designed 1o offer intrastate

pay-per-call services and, because LECs and 1XCs have typically
not worked out arrangements 1w bl for intersiate calls, 1XCs
frequenily block interstate access o 976 and omher Iocal pay-
per-call exchanges. See Comments of Coalition 31 7, 700 ex-
changes can be used for any purpose designated by the carrier
but. unlike the 900 exchange, 2 caller ¢an generally only access
TN services offered by his or her own IXC or by dialing 2
XXX access code. Therefore. 700 exchanges lack 1he ability
convenienily and universally marker an information service
Feply Comments of NAIS a1 8-% Commenis of Atorney Gen-
eral Humphrev, Attachment kL at 2, Lener dawed February K,
L9all from H.C. Fuehr, Viece President of LS West Comrhunica-
tons, o Dennis Ahlers, Assistant Aftorney General of Min-
nesod (Allnet is only carrier offering pay-per-call on the TN
exchange, and i1 provides hiocking),

' Commenis of Cal. PUC a 1-2,

M Comments of BellSouth at 1. Comments of Ceniel a1 6 {am
rule adopied for blocking of B0 services will necessarily affect
the prowvision of both inmersiate and imcrastate YO0 services. be-
cause the LECS' cemtral office switches are unabile to distinguish
bevween 1he twol; Comments of Pac Tel ar 4 1he local exchange
carrier does not have the informaton needed o determineg Lhe
destination of a 9 service call, 11 canmor distinguish belween
interstate SN calls and inmrasiate WK calls); Commenis of GTE
at + jonce a call 5 extended w the IXC, the LEC has no
knowhedge of whether its terminyion poinl is intrasiate or
inrerstate and no way 10 biock the call based on the point of
termination ).

%2 E.g., Reply Comments of Telesphere at 5.

13 £ g, Commenis of Cal. PUC a1 1-6: Comments of YA AG an
Attachment |

"M Comments of IURC a1 3 (has esiablished an exception o
the preamble requirement for intrastate ealls costing %150 or
less); Comments of Cal. PUC ar 3 (requires preambile 1o disclose

capable of differentiating hetween inlerstate and intrastate
900 traffic.'” Commenters agree that most 900 calls are
interstate ' ¥

&5 Siate legislatures and public utilities commissions
have taken many actions designed 1o protect their citizens
against abusive and deceptive practices by marketers
which are potentially applicable 1o pay-per-call service '
Some of the siate requirements, however, are inconsistent
with gach other and with the federal requirements adopi-
ed in this Report and Order '™ However. interstate and
intrastate pay-per-call 900 services must both wse the same
facilities and a single. nationwide number. With present
technology. carriers are unable to jurisdictionally dentify
end apply different state and federal preamble require-
ments. The record establishes that neither the local ex-
change carriers,"” interexchange carriers,"™ nor informa-
tion providers' will know whether the eall is intrastate
and thus within the state’s jurisdiction

Bo. In view of the foregoing characteristics of 900 pay-
per-call services. we conclude rthat we must preempt
stareimposed preamble requirements '** State efforts 1o
impose preamble requirements on interstate pay-per-call
service must be preempted to the extent that they would
stamd "as an obstacle to the accomplishment and execu-
tion of the full purposes and objectives of Congress.™'™
Ihe ohjective of Congress involved in the present pro-
ceeding & our Title [ obligation 10 “make available... a
rapid, efficient, Mation-wide... communications
service...'"" We helieve that state requirements thae addi-
tional or different material be presented in the preambles
for a pay-per-call service will present such an obstacle 1o
our Title | responsibilities because the state required pre-

the date the information wis reconded y; Comments of YA AG at
Attachment | (Virginia law requires preambles containing in-
formation provider address and requires billing frem the time of
the il connection if the calier stayvs on the line after the
delayed timing period).
W Sep . 131, g
" Reply Comments of Telesphere ar 4 (1echnically impuossible
o separate imirasitate from intersiate callingl; Comments of Cal.
PUC. Atsachment 31 1 (in 2 proceeding considering separation
of interlata and inralatz Q00 traffic, evidence showed that IXCs
cannot 1ell the location of the call origination. only that i1 has
been received at their point of presencel

Comments of Telesphere a1 27 imost IPs and service bu-
reaus are lechmically unable 1o sepregate the few imtrastate 000
calls from the many irterstate Wil calls today on a real time
hasisy: Comments of Audio Communicanons, Ing, ar 20 {would
he extremely difficult. both practically and rechnically, 1o sepa-
rate enirastate and interstate |00 calls)
R Accordingly, we disagree with NARUC'S reguest 1hal we
not preempl any seate actians 1hat impose preater restrielions on
W servaces than do our rules, Commenis of NARUC a1 5. 10
However, 10 ihe éxient thar there are WHE or other pay-per-call
services which may be accessed vnlyv om an intrastaie basis, stale
regulation would appear not 1o be imappropriate
19 See Operator Services Providers of America, Petition for
Expedited Declaratory Ruling, & FOU Hed 4475, 34780 (1991
(080 Chedery citing Ciy of New York o+ FOCARR LS, 57
(i98Rer al, The circumstances under which we may preempt
state authority over Intraskale communcaions are set forth in
Lowistanad Public Service Commisaon o PUC, 476 WS 355
{ LURf).
W4T U5.C. Section 151

G180




6 FCC Red No 22

Federal Communications Commission Record

FCC 91-299

amble material would either have to be provided on both
intra- and interstate calls, or carriers z!nd mforrnal_lon
providers would have to develop and install technical
means to ldentify inter- and intrastate traffic and apply
different preambles. If the state pr?amblt requirements
were imposed on all calls, that action would impose a
greater burden and would result in a different balance of
interests than the federal requirements would impose If
different preambles could be applied to pay-per-call ser-
vice that can be accessed on both an intrastate and inter-
state basis, the state requirements would result in wasteful
and inefficient duplication of resources. The preamble
requirement adopted herein is meant (o establish a na-
tionwide standard for educaiing consumers about the na-
ture of the call being placed, and conflicting or additional
state requirements would cause undue confusion and ex-
pense (o all parties. [n the present case, the same network
and customer premises equipment processes both inter-
state and intrastate pay-per-call services. We believe that
this preemption must encompass state-imposed preamble
requirements purportédly limited to intrastate 900 services
hecause, in the absence of the LECs'. IXCs or informa-
tion providers’ ability 1o identify intrastate S calls, effec-
tuation of the state preamble requirement would
necessarily require apFlicmiun of the state requirements o
interstate 900 service."*' Therefore. we conclude that such
slate requirements would thwart or impede the federal
policy and the halance that we have siruck herein. See
California v. FCC, 905 F2d 1217 (9th Cir. 1990). NARLUC
w. FCC, 880 F.2d 422 (D.C. Cir. 1989).

B7. There are blocking and disconnection practices in
which the states have a legitimate interest. and which now
appear not 0 impinge upon our jurisdiction to regulate
interstate communications. We do not foreclose such reg-
ufation, and do not preempt any such requirement at this
time, because il appears that the state activity does not
create a conflict with the policies we establish herein,'"

IV. FINAL REGULATORY FLEXIBILITY ANALYSIS

8. Pursuant to the Regulatory Flexibility Act of 1980,
the Commission’s final analysis is as follows:

89. Need and purpose of this action, This Report and
Order adopts regulations to protect consumers against un-
fair and deceptive practices which have occurred in the
pay-per-call industry and to provide them with the in-
formation they need 10 make an informed purchase de-
cision about these services.

). Summary of the issues raised by the public
comments in response to the Initial Regulatory Flexibility
Analysis. No comments were submitted in response to the
Imitial Regulatory Flexibility Analvsis.

?1. Significant alternatives considered and rejected. The
imtiating documents in this proceeding offered many pro-
posals. The commenters supported the basic thrust of this
proceeding bul many suggested alternatives to the Com-
mission’s proposals, The Commission considered all of
the alternatives presented in the proceeding and consid-

U1 This preemption does not apply to pay-per-call services 1hai

might be offered now or in the future in a s1ate that are purely
jurisdictionally intrastate. In addition. this preemption does not
apply 1w locally offered pay-per-call services o which inwerstae
access is blocked.

142 We note that several parties have raised the issue of wheth-

ered all of the timely filed commenis directed to the
various issues that were raised, After carefully weighing
all aspects of the issues and comments in this proceeding.
the Commission has taken the most reasonable course of
action to protect consumers against unfair and decepiive
practices in the pay-per-call industry and provide consum-
ers with the information they need to make informed
purchase decisions about these services.

V. CONCLUSION

92, With this Report and Order, we adopt rules thar will
facilitate consumer choice by requiring disclosure, in a
clearly understandable and audible preamble. of the name
of the information provider. the price. and a brief de-
scription of the product. service or information offered
The rules also require that the caller be given an opportu-
nity 1o hang up. aftier obtaining that information. without
being charged for the call. We provide for the exemption
of nominally priced programs and allow bypass of the
preamble for repeat callers. We also require a special
Warning on programs aimed at or likely to be of interest
te children under the age of eighteen. The rules require
the IXCs ito provide the name. address and customer
service telephone number of the information providers to
whom they provide transmission service. The rules re-
quire the LECs to provide hlocking of 900 calls for all
subscribers, and free onetime blocking for 900 services for
residential subscribers. We also prohibit carrers from dis-
connecting basic telecommunications services for failure
W remit pay-per-call service charges. Finally, the rules
also impose limits on automated collect calls. line seizure
by autodialers. and the use of dual-tone, multifrequency
tones in advertising for pay-percall programs.

VI. ORDERING CLAUSES

93, Accordingly, IT 15 ORDERED, pursuant to Sec-
tions I, &(i), 4(j), 201-205, and 403 of the Communica-
nons Act of 1934, as amended. 47 US.C. §§ 151, 154(i),
L54(jy. 201-205, and 403 that Parts 64 and 68 of the
Commission’s Rules ARE AMENDED as set forth in
Appendix B below,

94, IT IS FURTHER ORDERED that this Report and
Order will be effective thirty (30} days after publication of
a summary thereof in the Federal Register.

FEDERAL COMMUNICATIONS COMMISSION

[donna R. Searcy
Secreary

er a state may block el 900 call from an exchange if ihe
exchange 14 not1 capable of blocking such calls on an individual
subscriber basis. See ¢g. Reply Commenis of COAC at 6-7, We
will address those concerns in a separate proceeding. because the
record herein does nol contain sufficient information to decide
whether we must preempt such state action.
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APPENDIX 3. Information Providers' fes
LIST OF COMMENTERS Defense of the First Amei:::::::.“ = Coaliti
1. Abraham Publishing Group. Inc. Abraham 38, Interactive Telsmedis “mrl;
i ‘::T;Zm:‘;::::l:em“ Commission M;LII: icd :-; :nternatl.nln.al Shoppers Spree 155
; s - . lowa Utilities Board 1A UB
4. American Association of Advertising 41, Island Broadeasting Co. Lsland
Apencies AAAA 42, KAOS Communications, Inc. EAQS
5. Ameritech Operating Companies Ameritech 43, MCI Telecommunications Corporation MCl
fr. American Newspaper Publishers Association ANPA 44, Maine Public Utilities Commission ME PUC
1, American Telephone and Telegraph Company AT&T 45 Marior [nn of Bethesda Manor
b Amrigon: Enterprises- Incorppruted Amrigon 4k, Massachuseus Attorney General Mass. AG
0. Association of Information Providers 47. Michigan Public Service Commission Staff MPSC
of New York AIPNY 48. Missouri Office of the Public Counsel MO OPC
10. Audio Communications, Inc ACIA 49. Montana Public Service Commission MT PSC
11. Bell Atlantic Telephone Companies  Bell Atlantic 50, Muisic Access. Ing. Musss
12. BellSouth Telephone Companies BeliSouth 51. National Association of Attorneys General NAAG
e SRR ERE 32, National Association of Coasumer
Metropolitan New York BBBNY Agency Administrators NACAA
14. Better Business Burcau of Tennessee §3. National Association for Information
and Georgia EBBTN/GA Saivices NALS
15. California Department of Consumer 54. Mational Association of Regulatory
Affairs L Utility Commissioners NARUC
16, California Public Utilities Commission Cal.  PUC 55. National Association of State Utility Consumer
17. Capital Cities'ABC. Inc. CCIABC Advocibes NASUCA
18. Central Telephone Company Centel 56. National Consumers League NCL
L9. Consumer Action G 57, Mational Consumer's League, Report of
20. Council on Audio Communications, Inc. CAC the National Symposium on 900
21, Covington, Michael Covington Msibars NCL Report
«2. Pireet Marksing Assaciation DMAJ 58. National Telecommunications ana Information
23, Cincinnati Bell Telephone Company Cin. Bell Administration NTIA
24, Herman. Christopher Herman 39 Mational Telephone Cooperative Assoeiation NTCA
13, Competitive Telecommunications 6. New York Ciy Department of Telecommunica-
Association Comptel tions NYCDT
6. Connecticul Attorney General Conn. AG 61.New York State Departmeni of Public
7. Delaware State Legislature Delaware Service NYSDPS
28. Fairfax County, Virginia Enirfox 62, Nixon. Hargrave, Devans and Doyle Mixon
500 Eaderdl Thade Commisiiom ETC 63. Nycom [nformation Services, Inc. MNycom
3. Representative Bart Gordon of 64. NYNEX NYNEX
R 77 Rep. Gordon 65, Ohio Pubbe Unbities Commission Chie PUC
31. GTE Service Corporation AGTE 6. Organization for the Protection and
32. Hubert H. Humphrey I11. Minnesota Advancement of Small Telephone
Attorney General Attorney General Humphrey Companies QOPASTCO
33. Indiana Office of Utility Consumer 67. Pacific Bell and Nevada Bell Pac Tel
Colinsslor uee 68, Pennsylvania Public Utility Commission  PA PUC
34. Indiana Public Utility Regulatory 69. Promotion Marketing Association PMA
Eoimmiscion IURE 70, Phone Programs, Inc, PPI
35. Infoman inEman 71. Rochester Telephone Corporation RTC
36, Information Industry Association A 72. Commissioner of Social Security Comm 55
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73. Southwestern Bell Telephone Company  5W Hell tion of the program can be determined. No pre-
74. Talisman Communications Corp, Talisman amble is required for programs with a flat-rae

i it et charge of 52.00 or less.
: 1 Control, Inc. '
Sl (b) The preamble must state the name of the in-

76, Teleline, Inc. Teleline formation provider and accurately describe the in-
77. Telesphere Communications, Inc. Telesphere formation. product or service that the caller will
78. Tennessee Attorney General TN AG recoie v thie fre;
. i o (] The preamble must inform the caller that billing
79. Texas Public Utility Commission TRUC will commence only after a specific identified event
B0. United States Catholic Conference UscC following the disclosure message, such as 3 signal
81. United States Postal Service USPS SO GBC TAVEL PICVCE & coluas e dppacimily, o
] the caller to disconnect before thal event:
81, United States Telephone Association USTA ; s
2 i i {d) The preamble associated with interstate pay-per-
3. United Telecommunications. Inc. United call offerings aimed al or likely 10 be of inerest to
B4, Mary Sue Terry, Attorney General for children under the age of eighteen must contain a
PR statement that the caller should hang up unless he
¥irging i or she has parental permission; and
85. Wisconsin Public Service Commission WI PSC

fe) A caller may be provided the means 10 bypass
the preamble on subsequent calls, provided that the
caller 15 in sole control of that capability, except
that any bypass device shall be disabled for a period
of thirty days following the effective dawe of a price
increase for the pay-per-call service. Instructions on
how o bypass must either be al the end of the
preamble or the end of the program

APPENDIX B

Part 64 of Title 47 of the Code of Federal Regulations is
amended as follows:

1. The authority citation for Part 64 continues o read
as follows:

§ 64.712 Identification of Information Providers.

The carrier providing interstate transmission for
pay-per-call services shall provide to consumers
upon reguest the name. address and cusiomer ser-
vice telephone number of any information provider
o whom the carrier provides such transmission ser-
vice. either directly or through another entity such
as a service bureau. The carrier shall provide that
information at no charge and within a reasonable

AUTHORITY: Sec. 4, 48 Stat. 1066, as amended: 47
US.C. 154, unless otherwise noted. Interpret or apply secs.
201, 218, 226, 48 Stat. 1070, as amended, 1077; 47 US.C.
201, 218, 226, unless otherwise noted.

2. MNew sections 64,709 through 64.716 are added to
read as follows:

§ 64.709 Definltion of Pay-Per-Call Services.

"Pay-per-call” services are telecommunications ser-
vices which permit simultaneous calling by a large
number of callers to a single telephone number and
for which the calling party 15 assessed. by virtue of
completing the call. a charge that is not dependent
on the existence of a presubscription relationship
and for which the caller pawvs a per-call or per-
lime-interval charge that 15 greater than. or in addi-
fion to. the charge for transmission of the call,

5  64.710 Limitations on the
Pay-Per-Call Services.

Common carriers may provide interstate transmis-
sion, under either contract or tariff. for pay-per-call
services only under the lerms and conditions re-
quired by §§ 64.711 through 63,716

Provision of

§ 64.711 Preamble.

i) Programs st begim  with  a  clearly
understandable and audible preamble that states the
cost of the call. The preamble must disclose all per
call charges. If the call is billed on a usage sensitive
hasis, the preamble must state all rates, by minute
or other unit of time, any minimum charges and
the total cost for calls (o that program if the dura-

time upon verbal or written reguest.

& 64.713 Blocking of 900 Service.

Local exchange carriers must offer to their subscrib-
ers, where technically feasible, an option o hlock
interstate 900 services. Blocking is to he offered at
na charge on a one-time basis (o all residential
telephone subscribers, For blocking requests not
within the one-time option and for commercial suh-
scribers, the local exchange carrier may charge a
reasomable one-time fee for each such blocking re-
yuest. Reguests by subscribers (o remove 900 ser-
vices hlocking must be in writing,.

§ 64.714 No Disconnection for Failure to Remit
Pay-Per-Call Service Charges.

No common carrier shall disconnmect, or order the
disconnection of, a telephone suhscriber’s hasic
communications service as a result of that subscrib-
ers failure to pay intersitate pay-per-call service
charges.

§ 64.715 Automated Collect Telephone Calls.

No common carrier shall provide transmission ser-
vices for pay-per-call services originated by an in-
formation provider and charged to the consumer,
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unless the called party has taken affirmative action
clearly indicating that it accepts the charges for the
collect pay-per-call service.

§ 64.716 Generation of Signalling Tones.

Mo carrier shall provide transmission services for
any pay-per-call service which employs broadcast
advertising which generates the audible tones neces-
sary to complete a call to a pay-per-call service.

3. The authority citation for Part 68 continues to read
as follows:

Authority: Secs. 4, 201, 202, 203, 204, 205, 208, 215
218, 226, 313, 314, 403. 404, 410, 602, 4B Stat., as amend-
ed, 1066, 1070, 1087, 1094, 1098, 1102, 47 U.S.C, 154,
201, 202, 203, 204, 205, 208, 215, 218, 226, 313, 314, 403,
404, 410, 602, unless otherwise noted,

4. Section 68318 is amended by adding subsection
(el 2y as follows:

& BBILB(c)(2) Line Seizure by Automatic Dialing
Devices.

Automatic dialing devices which deliver a recorded
messape to the called party must release the called
party’s telephone line promptly but in no event
longer than current industry standards.
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